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“Bees have been around for what, millions of years? And here our highly sophisticated,
technologically advanced, space age civilization seems to be doing nothing as they’re all destroyed.”1

“Everything falls apart if you take pollinators out of the game. If we want to say we can feed the
world in 2050, pollinators are going to be part of that.”2

1

Robbie Shell quoted in David Maxwell Braun, ‘What We Now Know – and Don’t Know – About Honey Bees and Colony
Collapse Disorder’ (National Geographic, 27 September 2016) <http://voices.nationalgeographic.com/2016/09/27/whatwe-now-know-and-dont-know-about-honeybees-and-colony-collapse-disorder/> accessed 1 November 2016.
2
Dennis van Engelsdorp quoted in Willa Frej, ‘Bees are Dying and that could be Devastating for Food Security’ (Huffington
Post, 26 February 2016) < http://www.huffingtonpost.com/entry/declining-bee-population-foodsecurity_us_56d07127e4b03260bf767cf5> accessed 4 November 2016.
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Introduction

This thesis examines the way in which a unilateral ban on the import of neonicotinoid
pesticides, with aims of bee conservation, could be determined within the World Trade
Organisation (WTO) dispute resolution fora. It examines the arguments that complainant and
respondent States could make pursuant to the Agreement on the Application of Sanitary and
Phytosanitary Measures (SPS Agreement) and the General Agreement on Tariffs and Trade
(GATT), in light of the available scientific evidence and the interpretative guidance provided
by WTO panel and Appellate Body (AB) jurisprudence.
The first half of the analysis examines the requirements set out in the SPS Agreement. Given
the complex interrelationship between the key provisions of the SPS Agreement, it is
necessary to analyse some of the provisions together. The substantive discussion begins with
an examination of the arguments which could be made pursuant to Article 5.1 and Article 5.7,
and how application of these provisions could impact upon the fundamental evidentiary
requirements set out in Article 2.2. The findings made under these provisions may be central
to a WTO dispute regarding a neonicotinoid ban, considering the scientific uncertainty
surrounding neonicotinoids and their effects upon bees.
The next section analyses two hypothetical alternatives to a neonicotinoid ban in light of the
Article 5.6 requirement that measures are “not more trade restrictive than required”, and
discusses the way in which this provision informs the requirement that a neonicotinoid ban be
“necessary” to achieve its conservation aims, contained within Article 2.2. The discussion
then proceeds to examine the chosen level of protection and the measures associated with it
(i.e. the neonicotinoid ban) with reference to Articles 5.5 and 2.3 respectively, and the
requirements that the chosen level and the measures should not arbitrarily or unjustifiable
discriminate or constitute a disguised restriction on international trade.
The substantive discussion of the SPS Agreement concludes with an examination of whether a
rebuttable presumption of compliance with the SPS Agreement and the GATT could be
established in light of the international standards set out by the harmonisation bodies pursuant
to Article 3.1. This section also analyses whether standards established under the Rotterdam
Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and
Pesticides in International Trade (Rotterdam Convention), the Stockholm Convention on
Persistent Organic Pollutants (POPs Convention), and the Convention on Biological Diversity
(CBD) could potentially be considered under this section. The following section briefly
summarises the key points regarding the potential application of the SPS Agreement.
The second half of this thesis focuses on the GATT. It is assumed that a unilateral ban on
neonicotinoid pesticides would violate the prohibition on quantitative restrictions contained in
Article XI, so the discussion proceeds to assess the potential applicability of the exception for
the protection of “human, animal or plant life or health” in Article XX(b), which has strong
links to the SPS Agreement, and the exception for measures “relating to the conservation of
exhaustible natural resources” in Article XX(g). The potential applicability of these sections
is then examined in light of the substantive requirements in the chapeau, in accordance with
WTO practice. The thesis then culminates in an overall conclusion regarding the potential
5

arguments posed by both sides to a dispute, the relevant considerations, and the general
applicability of the SPS Agreement and the GATT.

2

Methodology

This thesis is structured according to the procedural course a WTO panel or AB would be
likely to follow in examining the applicability of the SPS Agreement and the GATT to a ban
on neonicotinoid pesticides. Given the hypothetical nature of the dispute, the analysis is
founded in a discussion of the types of arguments which could be raised by complainant and
respondent States in light of the available scientific evidence and attendant scientific
uncertainty. It does not seek to reach firm conclusions about the outcome of a WTO
challenge or formulate specific legal arguments which could be posed. While certain States
may be discussed as illustrative examples, this thesis is predicated on the basis that any WTO
Member State (Member) or group of States may have the impetus to implement a ban on
imports of any or all types of neonicotinoids, with the aims of bee conservation, and that any
Member may choose to challenge that ban by invoking the WTO dispute resolution
procedures.
The discussion is founded upon WTO jurisprudence as being indicative of the future
development of the law. Although the decisions of panels and the AB do not technically have
stare decisis effect, the cases are an important indication of the disposition of panels and the
AB towards certain issues, and decision makers in both fora tend to cite the reasoning and
conclusions in previous cases to support their decisions.3 The AB itself has said that previous
decisions create “legitimate expectations among WTO Members, and, therefore, should be
taken into account where they are relevant to any dispute”.4 In discussing the interpretations
of the GATT and the SPS Agreement set out by the WTO decision makers, this thesis does
not intend to critique the jurisprudence or provide any analysis of the merit of past decisions.
The opinions of legal commentators do not form a significant part of the discussion.
Further, while analysis of the SPS Agreement and the GATT necessarily involves some
mention of the relevant science, this thesis does not seek to provide a review of scientific
evidence regarding bees and neonicotinoids, draw conclusions as to the quality of the science,
or predict the content or conclusions of any risk assessments which may be relevant, except to
presume that a respondent State would conduct a risk assessment which would constitute the
basis for a ban.

3

Background

Native and domesticated bees of all kinds have been weathering a storm of mites, diseases,
pesticides and changing environmental conditions for several decades. However the plight of
the world’s bees has garnered international attention since 2006, when beekeepers across the
US reported widespread incidences of colony collapse disorder (CCD), a phenomenon which
is characterised by the apparent desertion of a hive by its worker bees. Bees globally are in
3

John H. Jackson, The World Trade Organization: Constitution and Jurisprudence (Chatham House Papers, The Royal
Institute for International Affairs, 1988) 72.
4
Appellate Body Report, Japan – Taxes on Alcoholic Beverages, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, adopted 1
November 1996, DSR 1996:I [5.4]
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significant trouble; for example, a report from the US Department of Agriculture indicates
that domesticated honey bee populations are declining by 8% per year. 5 The International
Union for the Conservation of Nature (IUCN) estimates that up to 60% of European bee
species could be threatened with extinction,6 and at least seven species in continental Europe
are already considered to be critically endangered.7 Seven species of native bee have also
recently been classified as endangered in the United States. 8
Although an expansive amount of research has been conducted into the causes of pollinator
decline, the specific causative factors have yet to be conclusively identified. However,
scientific evidence is mounting which indicates that a specific type of pesticides, called
neonicotinoids, could be the central cause of CCD and the global pollinator crisis.9 Studies on
the effects of neonicotinoids increasingly indicate that removal of neonicotinoid pesticides
from the environment may be required for populations to recover and for bees to build
resilience to other factors which may be affecting their survival, such as climate change,
environmental degradation, diseases and mites.10
Neonicotinoid pesticides are systemic, meaning that once applied, the pesticide is transferred
through the plant’s circulatory system and into the leaves, seeds and pollen.11 They are often
applied by soaking seeds in the pesticide before they are planted. 12 Evidence suggests that the
systemic nature of neonicotinoids means they may build up in the environment, transferring to
bees via plant pollen and being stored in honey cells over long periods of time, causing bees
and other pollinators to be exposed to the pesticide in higher doses than originally estimated.13
However even in small doses, there are indications that sustained and ongoing neonicotinoid
exposure may have a detrimental effect upon the foraging activity and daily behaviour of
bees, as well as their reproductive capacities. For example, a recent study indicates that
bumblebee colonies exposed to neonicotinoids produce a lower number of new queens and
males, which can be detrimental to colony survival,14 while a 2001 study showed that
5

United States Department of Agriculture, ‘Honey Bee Colonies’, (USDA, National Agricultural Statistics Service, May 2016)
<http://www.usda.gov/nass/PUBS/TODAYRPT/hcny0516.pdf> accessed 12 August 2016.
6
Ana Nieto et al, ‘European Red List of Bees’, (European Commission, 2014)
<http://ec.europa.eu/environment/nature/conservation/species/redlist/downloads/European_bees.pdf> accessed 12
August 2016, 10.
7
Ibid.
8
Endangered Species Act 1973 (US), list of invertebrates.
9
See, for e.g., John Bryden et al, ‘Chronic sublethal stress causes bee colony failure’, Ecology Letters, (2013) vol. 16, 1463–
1469, 1465; Jennifer Hopwood et al, ‘Are Neonicotinoids Killing Bees? A Review of Research into the Effects of
Neonicotinoid Insecticides on Bees, with Recommendations for Action’, The Xerces Society for Invertebrate Conservation
(Portland, 2012); L. W. Pisa et al, ‘Effects of neonicotinoids and fipronil on non-target invertebrates’, Environ Sci Pollut Res
(2015) vol. 22, 68–102, 69-77; European Food Safety Authority, ‘Conclusion on the peer review of the pesticide risk
assessment for bees for the active substance thiamethoxam’, EFSA Journal (2013) vol. 11(1), 3067, 46-55; Maj Rundlof et al,
‘Seed coating with a neonicotinoid insecticide negatively affects wild bees’, (2015) Nature vol. 521, 77–80
<http://www.nature.com/nature/journal/v521/n7550/abs/nature14420.html> accessed 22 November 2016.
10
Bryden (n 9); Rundlof (n 9); H. Charles J. Godfray et al, ‘A restatement of the natural science evidence base concerning
neonicotinoid insecticides and insect pollinators’ (2014) Proceedings of the Royal Society B, vol. 281
<http://rspb.royalsocietypublishing.org/content/281/1786/20140558> accessed 17 November 2016.
11
Madeleine Chagnon et al, ‘Risks of large-scale use of systemic insecticides to ecosystem functioning and services’, (2015)
Environ Sci Pollut Res vol. 22, 119–134.
12
Ibid.
13
Pisa (n 9); Chagnon (n 11).
14
Andres N. Arce, ‘Impact of controlled neonicotinoid exposure on bumblebees in a realistic field setting’ (2016) Journal of
Applied Ecology <http://onlinelibrary.wiley.com/doi/10.1111/1365-2664.12792/full> accessed 16 October 2016.
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European honey bees exposed to a neonicotinoid pesticide became sluggish and disoriented,
taking an unusually long time to return to the hive, and in some cases failing to return at all.15
These pesticides also seem to have far-reaching environmental effects, with a recent Dutch
study finding large amounts of one type of neonicotinoid in aquatic ecosystems, where it
killed snails and dragonflies and had rebound effects for the entire food chain.16 Furthermore,
many of these chemicals have not yet been fully tested for their effects on human health, or if
tests have been conducted, there remain uncertainties about the potential repercussions for
humans.17
The significance of bees to both the environment and humankind cannot be underplayed. The
United Nations Food and Agriculture Organisation (FAO) states that of the 100 crop species
which produce 90% of food globally, 71 are pollinated by bees. 18 The value of crop
pollination by insects worldwide has been estimated as between US$235 - $577 billion
annually.19 Without bees, it would be impossible to produce many of the crops that humans
enjoy on a daily basis, such as apples, almonds, coffee and chocolate. 20 Pollinator decline has
grave implications for global food production and security, which are already exposed to
increased pressure due to factors such as climate change and a growing world population.21 A
collapse in pollinator populations could quickly become a human rights crisis, as it would
result in a steep decline in crop outputs, potentially causing rocketing food prices and
widespread malnutrition and famine, as well as a loss of income for underdeveloped countries
which rely on bee-pollinated crops as a central source of income.22 Furthermore, increasing
understanding of the complex functioning of ecosystems indicates that pollinators such as
bees could act as “keystone species”, meaning that their removal from the environment could
cause entire ecosystems to collapse with unpredictable consequences.23
Pesticide production is also a multi-billion dollar industry,24 and pesticide corporations have
been largely resistant to claims that neonicotinoids may be a central factor in the decline of
bee populations. In 2015, the Bayer group attempted to injunct an environmental NGO from

15

Italian National Institute of Apiculture (2001) in Rowan Jacobsen, Fruitless Fall (Bloomsbury, 2008) 88-89.
Tessa C. Van Dijk et al, ‘Macro-Invertebrate Decline in Surface Water Polluted with Imidacloprid’ (2013) Plos One
<http://journals.plos.org/plosone/article?id=10.1371/journal.pone.0062374> accessed 1 November 2016; Chagnon (n 11).
17
Aaron Cosbey, A Forced Evolution? The Codex Alimentarius Commission, Scientific Uncertainty and the Precautionary
Principle (International Institute for Sustainable Development, 2002) 7.
18
United Nations Environmental Program, ‘Emerging Issues: Global Honey Bee Colony Disorders and other Threats to Insect
Pollinators’ (2010), Introduction.
<http://www.unep.org/dewa/Portals/67/pdf/Global_Bee_Colony_Disorder_and_Threats_insect_pollinators.pdf> accessed
1 November 2016.
19
Estimated at $361bn annually by Nick Hanley et al in ‘Measuring the economic value of pollination services: Principles,
evidence and knowledge gaps’, (2015) Ecosystem Services 14, 124–132; estimated as between $235-577bn annually in
Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services (IPBES), ‘Pollinators Vital to Our Food
Supply Under Threat’ (IPBES, 26 February 2016) <http://www.ipbes.net/article/press-release-pollinators-vital-our-foodsupply-under-threat> accessed 13 October 2016.
20
Jacobsen (n 15) 6-11.
21
Hanley (n 19).
22
Ibid; IPBES (n19); Frej (n 2).
23
Chagnon (n 11).
24
BCC Research, ‘Global Market for Pesticides to Reach $65.3 billion in 2017’ (BCC Research, 8 November 2012)
<http://www.bccresearch.com/pressroom/chm/global-market-pesticides-reach-$65.3-billion-2017> accessed 1 December
2016.
16
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criticising its scientific claims,25 and Syngenta and Bayer CropScience have instituted legal
action in the European Court of Justice to challenge the European Commission (the
Commission) decision to temporarily ban three types of neonicotinoids.26 Regardless of the
potential long-term effects of neonicotinoids upon bees and agriculture, the agricultural
industry also has a short-term interest in the continued use of neonicotinoids, as the
application method of soaking seeds reduces the labour of spraying crops, 27 and studies have
shown that crops treated with neonicotinoids can produce higher yields. 28 Farmers unions
have complained that withdrawal of neonicotinoids from the market dramatically reduces the
availability of viable pest control products, and that crops are becoming resistant to some of
the non-neonicotinoid pesticides.29
The 2013 European Union-wide ban on the neonicotinoids clothianidin, thiamethoxam and
imidacloprid is currently being reviewed by the European Food Safety Authority, and if
extended, the previous actions and claims by pesticide corporations indicate that it could be
subject to some variety of legal challenge.30 Given the developments in science since the
temporary ban was implemented in 2013,31 alongside the Union’s historical sympathetic
position towards the precautionary principle,32 it is not a remote possibility that the
Commission will choose to extend the current ban, or potentially even expand it to encompass
other types of neonicotinoids.33 Individual countries such as France have also indicated an
intention to implement wide-reaching neonicotinoid bans.34 The US could potentially mount
a challenge to a neonicotinoid ban, considering its noteworthy clashes with the EU regarding
the precautionary principle,35 and the substantial influence that pesticide corporations have in
US politics, via corporate donations, lobbying and unions.36 However, as explained in the
methodology section of this thesis, the below analysis is predicated on the basis that any State
could be a complainant or respondent to a WTO challenge regarding neonicotinoids.

25

Dominic Bates, ‘Who is winning the PR battle over neonicotinoids?’ (The Guardian, 19 March 2015)
<https://www.theguardian.com/sustainable-business/2015/mar/19/pr-battle-neonicotinoids-decling-bee-colonies-foodsecurity> accessed 3 November 2016.
26
Dave Keating, ‘Syngenta, Bayer challenge EU pesticide ban’ (Politico, 27 August 2013)
<http://www.politico.eu/article/syngenta-bayer-challenge-eu-pesticide-ban/> accessed 8 October 2016.
27
Chagnon (n 11).
28
E.g. soy bean crops grown in warm and humid regions were shown to produce significantly higher yields compared to
crops in the same region treated with a fungicide only in J.H. North et al, ‘Value of Neonicotinoid Insecticide Seed
Treatments in Mid-South Soybean (Glycine max) Production Systems’ (Journal of Economic Entomology, 2016)
<http://jee.oxfordjournals.org/content/109/3/1156> accessed 28 November 2016.
29
National Farmer’s Union, ‘Neonicotinoid ban continues to devastate OSR crop’ (NFU Online, 15 May 2015)
<http://www.nfuonline.com/sectors/crops/crops-news/neonicotinoid-ban-continues-to-devaState-osr-crop/> accessed 20
November 2016.
30
E.g. Keating (n 26); Bates (n 25).
31
E.g. Arce (n 14); Godfray (n 10); Chagnon (n 11).
32
Demonstrated in EC-Hormones (n 40); EC-Biotech (n 48).
33
Arthur Neslen, ‘EU scientists begin review of ban on pesticides linked to bee declines’ (The Guardian, 7 January 2016)
<https://www.theguardian.com/environment/2016/jan/07/eu-scientists-begin-review-ban-pesticides-linked-bee-declines>
accessed 10 October 2016.
34
Julie Fidler, ‘France Approves Plan to Ban Bee-Harming Neonicotinoid Pesticides’ (Natural Society, 21 March 2016)
<http://naturalsociety.com/france-approves-plan-ban-bee-harming-neonicotinoid-pesticides-70527/> accessed 10
November 2016.
35
See (n 32).
36
E.g. Diane Bartz, ‘Bayer’s Monsanto Acquisition to Face Politically Charged Scrutiny’ (Reuters, 15 September 2016)
<http://www.reuters.com/article/us-monsanto-m-a-bayer-antitrust-idUSKCN11K2LG> accessed 1 December 2016.
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4
Agreement on the Application of Sanitary and Phytosanitary
Measures (SPS Agreement)
This section examines the arguments that complainant and respondent States could potentially
raise pursuant to the SPS Agreement in the context of a challenge to a neonicotinoid import
ban. The SPS Agreement expands upon the exception set out in Article XX(b) of the GATT,
37
and provides a complex set of rules designed to negotiate a balance between the rights of
States to implement domestic measures necessary to protect human, animal or plant life or
health and the promotion of principles of international trade.38 In circumstances where a
measure could violate the provisions of the SPS Agreement as well as the GATT, WTO
practice indicates that a panel will firstly examine the prescriptive requirements of the SPS
Agreement before considering any potential contravention of the more general rules set out in
the GATT,39 and accordingly the analysis proceeds in the same order.
There is a strong interrelationship between the provisions of the SPS Agreement.
Accordingly, the evidence requirements in Article 2.2 are discussed alongside Article 5.1 and
5.7, which deal with risk assessment and the sufficiency of evidence. The “necessity”
requirement in Article 2.2 is then discussed in tandem with Article 5.6, which contains
associated requirements. Articles 2.3 and 5.5 are dealt with together as they both prohibit
discrimination and disguised restrictions on international trade, and Articles 3.1 and 3.2 are
examined with reference to harmonisation standards. Since the scientific uncertainty
surrounding neonicotinoids and bees could be a central aspect of the dispute, the scientific
evidence requirements are dealt with first, as follows.
4.1
Article 2.2, Article 5.1 and “scientific evidence”
Article 2.2 of the SPS Agreement specifies that SPS measures should only be applied “to the
extent necessary” to protect the animals, plants or humans targeted by the measures, and that
the measures must be “based on scientific principles” and “not maintained without sufficient
scientific evidence”, except as permitted by Article 5.7, which deals with cases where
scientific evidence is insufficient. There is a strong link between the scientific evidence
requirements set out in Article 2.2 and Article 5.1, which requires that Members base their
SPS measures on an assessment of the risks to human, animal or plant life or health. The AB
has stated that two provisions “should constantly be read together. Article 2.2 informs
Article 5.1: the elements that define the basic obligation set out in Article 2.2 impart meaning
to Article 5.1.”40 Accordingly, the two provisions are examined together, below.
A State seeking to challenge a neonicotinoid ban could do so by challenging the adequacy of
the risk assessment relied upon by the banning State, the scientific evidence used to support
the assessment, or the link between the risk assessment and the measures. This aspect of the
dispute could be particularly contentious considering the scientific uncertainty surrounding
the causes of bee decline.
37

Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement) Article 2(4).
Preamble; Article 2.
39
rd
Michael J Trebilcock et al, The Regulation of International Trade (3 Ed, Routledge, 2005) 207.
40
Appellate Body Report, European Communities - Measures Concerning Meat and Meat Products (Hormones),
WT/DS26/AB/R, WT/DS48/AB/R, adopted 13 February 1998, DSR 1998:I [180].
38
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4.1.1 “Scientific principles” and “scientific evidence”
A complainant State could argue that the scientific evidence relied upon by the respondent
does not conform to “scientific principles” or constitute “scientific evidence” in accordance
with Article 2.2, thereby potentially undermining the basis for the risk assessment required
according to Article 5.1. The meaning of “scientific principles” in Article 2.2 has not yet
been examined by a panel or AB,41 however the word “scientific” in relation to “sufficient
scientific evidence” has been given its ordinary meaning, i.e. “having or appearing to have an
exact, objective, factual, systematic or methodological basis and relating to, or exhibiting the
methods or principles of science”.42 Members and commentators have noted that the
requirement for consideration of scientific principles and the requirement that measures be
based on scientific evidence must involve same issues, such as examination of methodology
and potential bias,43 and therefore cannot be treated as two wholly separate requirements.44
The success of this argument would depend upon the particular scientific evidence relied upon
by both States, and the standards applied by the panel or AB in assessing the quality of
scientific evidence. Whether scientific evidence is “sufficient” within Article 2.2 has been
interpreted to refer to the existence of an adequate relationship between the SPS measure in
question and the supporting scientific evidence, depending on the circumstances of the case.45
Determining “sufficiency” leads to an examination of risk assessment under Article 5.1.
4.1.2 Risk assessment under Article 5.1
An analysis of the relationship between the scientific evidence and the SPS measure, in order
to determine whether the scientific evidence is “sufficient” in accordance with Article 2.2,
requires an examination of the risk assessment relied upon by the banning State. A
complainant State could challenge a neonicotinoid ban by proving the inadequacy of the risk
assessment, consequently demonstrating that the ban is not based upon “sufficient scientific
evidence” in compliance with Article 2.2.
Annex A(4) to the SPS Agreement defines risk assessment as one of two processes, 46 with the
second part of the definition pertaining to risk assessments relating to pesticides, i.e. “the
evaluation of the potential for adverse effects on human or animal health arising from the
presence of additives, contaminants, toxins or disease-causing organisms in food, beverages
or feedstuffs”. Article 5.1 includes the additional requirement that a risk assessment should
take into account assessment techniques developed by “the relevant international
organisations,” but does not specify which standard of review a panel should adopt when
examining a State’s SPS measure. Article 5.2 lists some factors which should be taken into
account, such as whether the assessment considers available scientific evidence, the relevant
41

Lukasz Gruszczynski, ‘Regulating Health and Environmental Risks under WTO Law’ (Oxford University Press, 2010) 108.
EC – Hormones (n 40) fn 172, referring to the ordinary meaning of the word ‘scientific’.
43
Daniel M Byrd et al, Introduction to Risk Analysis: A Systemic Approach to Science-based Decision-making (Government
Institutes, 2005) 27.
44
European Communities – Biotech Products, Annex F ‘Replies by the European Communities to Questions Posed by the
Panel in the Context of the Second Substantive Meeting 7 March 2005’ [98].
45
Appellate Body Report, Japan – Measures Affecting Agricultural Products, WT/DS76/AB/R, adopted 19 March 1999, DSR
1999 [73]; Appellate Body Report, Japan – Measures Affecting the Importation of Apples, WT/DS245/AB/R, adopted 10
December 2003, DSR 2003:IX, [164].
46
Identified as two separate processes in Appellate Body Report, Australia – Measures Affecting Importation of Salmon,
WT/DS18/AB/R, adopted 6 November 1998, DSR 1998:VIII [120].
42
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inspection, sampling and testing methods, and the relevant ecological and environmental
conditions, however the AB has stated that this list is not exhaustive.47
Given the somewhat indeterminate requirements set out in the SPS Agreement itself, it is
necessary to turn to WTO jurisprudence to ascertain what a panel or AB might require from a
risk assessment and how it would go about judging its adequacy.
4.1.2.1 A two-stage test
WTO jurisprudence assesses the adequacy of a risk assessment with a two-stage test,
examining firstly whether the scientific evidence relied upon comes from a “respected and
qualified” source, and secondly whether the reasoning and conclusions predicated upon that
evidence are “objective and coherent”.48 Accordingly, a State attempting to prove that a
neonicotinoid ban is inconsistent with the SPS Agreement could potentially argue that the
scientific evidence justifying the neonicotinoid ban is not from a sufficiently respectable or
qualified source, and/or that the conclusions drawn from the science are not sufficiently
coherent.
4.1.2.1.1) Evidence from a “respected and qualified” source

In order to prove that the scientific evidence relied upon by the respondent was not “from a
respected and qualified source” the complainant would presumably attack the professional
reputation of the scientific organisations producing the evidence. However this may be an
unsuccessful strategy, as many reputable organisations around the world are devoting
resources to researching the plight of bees, including Imperial College London49 and the
International Union for the Conservation of Nature (IUCN), which has United Nations
Observer Status.50 Provided that a risk assessment has regard to the science produced by
organisations such as these, it would seem difficult for the challenging State to prove that the
evidence does not come from a qualified source.
Canvassing a wide variety of scientific evidence from different countries may also strengthen
the quality of a risk assessment. For example, the risk assessments conducted in relation to
the EU’s ban on three types of neonicotinoids have regard to a vast range of scientific studies,
including those produced in a variety of languages.51 This could serve to counter any
allegations of bias or methodological issues which may arise from regional scientific practices
or conditions. Notably, this requirement also touches upon the examination of scientific
methods and potential bias within the meaning of “scientific”, discussed in section 4.1.1,
above.
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Provided that a risk assessment takes into account research from a wide variety of reputable
organisations such as those discussed above, it seems unlikely that a challenging State would
succeed in proving the scientific evidence was not from a “respected and qualified source”.
Necessarily if the science was found to be unreliable, this would automatically render the
conclusions based upon it incoherent, and the decision makers would have no need to
examine the second part of the test. However if the science is considered to be from a
reputable and qualified source, the next step is to assess the conclusions for coherency and
adequacy.
4.1.2.1.2) Conclusions which are “objective and coherent”

The conclusions regarding risk drawn from the “respected and qualified” scientific sources
must also be “objective and coherent”, a requirement which has also been characterised as
being able to demonstrate a risk in terms of probability and not just possibility. 52 Given the
absence of scientific consensus regarding the causes of bee decline and the effects of
neonicotinoids, a challenging State may be able to mount a strong argument relating to this
aspect of this test, arguing that the science does not lead to the existence of a significant, or
probable, risk.
The review of a risk assessment involves a complex balancing of the sovereign right of a State
to independently determine the seriousness of a risk, as well as the need for the conclusions to
be objectively justifiable in the international sphere. In EC Hormones the AB asserted that
the review of a risk assessment “must reflect the balance established in the SPS Agreement
between the jurisdictional competences conceded by the Members to the WTO and the
jurisdictional competences retained by the Members for themselves”.53 A reviewing decision
maker should not restart the risk assessment anew, nor give “total deference” to the
conclusions drawn by the Member in question.54 The scale and severity of a risk is at least
partly a subjective question, and different States will perceive risks as having different
weights and be willing to tolerate different levels of risk.55
The AB has also hinted at the incorporation of elements of social science and precaution in
the weighing of the seriousness of a risk, stating that Article 5.1 concerns not only “risk
ascertainable in a science laboratory operating under strictly controlled conditions, but also
risk in human societies as they actually exist, in other words, the actual potential for adverse
effects on human health in the real world where people live and die.”56 This statement has
been characterised as reflecting the “deliberative” approach to regulation often displayed by
the European Community (EC),57 which may be significant in the context of a prospective
challenge, given that the EC may soon decide to extend its current temporary ban on
neonicotinoid pesticides.
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Whether the challenging State is able to successfully make a case that the conclusions drawn
from the relevant scientific evidence are not objective or coherent would depend on the
particular content of the risk assessment. However, if the scientific evidence is found to come
from a source which is not “respected and qualified”, or the conclusions based on the science
are not “coherent or objective”, the risk assessment would be found to be inadequate, meaning
that the ban was “maintained without sufficient scientific evidence” in contravention of
Article 2.2. This finding would render a neonicotinoid ban unlawful.
However, there is a critical difference between the meaning of “without sufficient” and
“insufficient” in Article 2.2. While “without sufficient” implies that conclusive and reliable
scientific evidence exists but has not been considered or correctly weighed by the respondent
State, scientific evidence is considered to be “insufficient” when “the body of available
scientific evidence does not allow, in quantitative or qualitative terms, the performance of an
adequate risk assessment”58 (my emphasis). Considering the scientific uncertainty regarding
neonicotinoids and bees, there would be a high likelihood that a risk assessment could be
inconclusive because the scientific evidence was “insufficient”. This finding would lead to an
examination of Article 5.7.59
4.2
Article 2.2, Article 5.7 and “available pertinent information”
Article 5.7 deals explicitly with circumstances where scientific evidence is “insufficient”, and
accordingly WTO jurisprudence has characterised the provision as a “qualified exemption” to
the requirement in Article 2.2 that SPS measures be based on scientific evidence.60 The
section contains four elements, which must be considered cumulatively, and all of which must
be satisfied to constitute compliance with Article 5.7. 61 These requirements are that the
measures in question be a) provisional; and b) based on available pertinent information; and
the implementing State must c) seek to obtain the additional information necessary for a more
objective assessment of risk and d) review the measure within a reasonable period of time.
This section has been regularly acknowledged as reflecting the precautionary principle, 62 as it
does not preclude States from acting to avoid potential risks in the absence of scientific
certainty.
Although it is an exception of sorts, the section enshrines an autonomous right, and
accordingly the burden of making a prima facie case of inconsistency with Article 5.7 rests on
the complainant.63 A State challenging a neonicotinoid ban would therefore be seeking to
prove that at least one of the requirements within Article 5.7 was not met by the banning
State. Given that elements a), c) and d) are procedural and difficult to meaningfully discuss in
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a hypothetical context,64 this discussion will focus solely on the substantive requirement of
“available pertinent information” and its potential impact on the determination of a dispute
regarding a neonicotinoid ban.
WTO jurisprudence sheds little light on the meaning of “available pertinent information”. In
Continued Suspension, the AB reiterated its earlier finding “that Article 5.7 does not set out
‘explicit prerequisites regarding the additional information to be collected or a specific
collection procedure’”65 but added that a respondent State:
“…should be able to identify the insufficiencies in the relevant scientific evidence, and the
steps that it intends to take to obtain the additional information that will be necessary to
address these deficiencies in order to make a more objective assessment and review the
provisional measure within a reasonable period of time. The additional information to be
collected must be ‘germane’ to conducting the assessment of the specific risk.”66
This interpretative requirement that the information be “germane” offers little assistance, as it
is basically a synonym for “relevant”.67 Article 5.7 itself suggests considering information
from “the relevant international organisations”, which could refer to the harmonisation bodies
and other categories of international organisations set out in Annex A(3) of the SPS
Agreement, however the category must necessarily be broader than this, otherwise this
element of Article 5.7 would substantively constitute a reiteration of Articles 3.1 and 3.2,
which are discussed at length in section 4.5 of this thesis.
The acknowledged precautionary character of Article 5.7 may give some guidance as to how
the relevance of information could be assessed, with the AB previously stating that a measure
could be based on both mainstream and minority scientific opinion, as the SPS Agreement
does not require scientific consensus on the “possibility and magnitude” of a risk before
ameliorating measures are taken.68 Notably, however, the AB has stated that the status of the
precautionary principle in international law remained unclear,69 so it is not clear how
significantly precaution would factor into decision making in a dispute.
This ambiguity and potentially precautionary approach in relation to the meaning of
“available pertinent information” could make proving non-compliance with this aspect of
Article 5.7 a difficult task for a challenging State. Even if not scientifically conclusive, the
amount of information which could classify as “available pertinent information” and which
could be utilised to support a neonicotinoid ban is great, and continuously growing.
If a challenging State could not prove that a the implementation of a neonicotinoid ban
violated either this element of Article 5.7 or one of the procedural requirements set out above,
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the banning State would be found in compliance with Article 5.7 and the panel or AB would
continue with its examination of Article 2.2 and the associated provisions.
4.3
Article 2.2, Article 5.6 and “necessity”
This section focuses on the “necessity” requirement in Article 2.2. This requirement is
strongly linked to Article 5.6, so these two provisions are discussed together. Article 5.6
specifies that in implementing SPS measures, States should ensure that the measures “are not
more trade-restrictive than required to achieve their appropriate level of sanitary or
phytosanitary protection, taking into account technical and economic feasibility”. If a
measure meets the requirements of Article 5.6, it is likely to be considered “necessary” within
the meaning of Article 2.2.70
In analysing compliance with Article 5.6, WTO decision makers have examined the footnote
to the section,71 which sets out three cumulative elements which indicate whether an SPS
measure is “more trade restrictive than required”, i.e. whether there is another SPS measure
which:
a) is “reasonably available taking into account technical and economic feasibility”;
b) “achieves the appropriate level of sanitary or phytosanitary protection”; and
c) is “significantly less restrictive to trade” than the sanitary measure contested.
To address these requirements, a complainant State could set out alternatives to a
comprehensive import ban on neonicotinoids, and make a case that these alternatives meet the
three indicia set out above, rendering them preferable to a comprehensive neonicotinoid ban.
If a panel or AB were to find that there was a satisfactory alternative to a ban, and therefore
that the ban was “unnecessary” in contravention of Article 2.2, this would mean that the ban
does not comply with the requirements of the SPS Agreement, and the decision makers would
proceed to examine the measure under the GATT.
This thesis will examine two hypothetical alternatives to a neonicotinoid ban in light of the
three indicia set out above: firstly, a restriction upon neonicotinoid use to particular types of
crops or to particular areas, and secondly, measures to target other factors which may be
contributing to pollinator decline, such as biodiversity and habitat loss.
4.3.1 Alternative 1: limited use of neonicotinoids only on particular crops and/or
areas
A State seeking to challenge a comprehensive ban could submit that limitation of the use of
neonicotinoids to particular types of crops or particular areas is a feasible alternative, in light
of concerns that overuse or inappropriate application of neonicotinoid pesticides is causing
bees to be exposed in higher-than-recommended doses.72 It could also allay some of the
concerns of pesticide producers that a complete ban could cause significant losses in terms of
production and sales, as neonicotinoids are one of the most widely used types of pesticides
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and represent billions of dollars of profits for pesticide companies. 73 This alternative would
probably be judged less restrictive to trade and reasonably available in light of technical and
economic feasibility, in satisfaction of requirements (a) and (c) set out above.
However, the respondent State could claim that this alternative would not achieve the
appropriate level of SPS protection, pursuant to requirement (b) set out above, to ensure bee
conservation and avoid the possible repercussions for food production if bee populations
decline dramatically. Even if the use was limited to one type of crop, for example oilseed
rape, this single ‘crop’ actually represents massive swathes of land,74 so pesticides used on
oilseed rape could still expose bees to high levels of neonicotinoids. Also, some studies have
shown that due to the addictive effects of nicotine, bees actually prefer flowers and plants
which have been treated with neonicotinoids, so even if neonicotinoids are used on fewer
types of crops, bees may choose to visit those crops over untreated varieties. 75 Further, the
limitation of neonicotinoid use to particular types of crops or specific regions presupposes that
neonicotinoids are in fact safe if bees are exposed in small amounts, or in smaller amounts
than they are currently being exposed, while evidence is mounting which shows this is not the
case.76
The determination of whether this alternative is feasible in accordance with the three criteria
set out above would depend on the particular evidence presented by both sides, however
prima facie it seems possible that this alternative would fail to achieve the desired level of
SPS protection pursuant to criteria (b), therefore affirming the legitimacy and necessity of a
wide-reaching ban in compliance with Articles 5.6 and 2.2.
4.3.2 Alternative 2: measures targeting other stressors upon bees
Focusing on the possibility that neonicotinoids are one of a number of stressors contributing
to the collapse of bee populations,77 a complainant State could argue that measures aiming to
restore biodiversity and regenerate bee habitats are a feasible alternative.
Whether a panel or AB would consider measures addressing biodiversity and habitat loss to
be “reasonably available taking into account technical and economic feasibility” under
requirement (a) of Article 5.6 would likely depend upon the scale of the measures. Restoring
biodiversity and bee habitats may not be feasible on a large scale, since so much land is
privately owned and has already been cleared or designated for agriculture. Such measures
may not be considered economically feasible because of the impact they might have upon
agriculture, and pesticide producers may not support large-scale measures anyway, since a
reduction in agricultural land would likely lead to lower pesticide use. However small scale
measures, such as planting rows of native plants between crops, would likely meet
requirement (a). Further, small or large scale measures to restore biodiversity and bee
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habitats would almost certainly be less trade restrictive than a neonicotinoid ban, satisfying
element (c) set out above.
However, a State implementing a neonicotinoid ban may be able to argue persuasively that
measures addressing biodiversity and habitat loss again fail to satisfy element (b). Firstly, it
would likely take significant time for these measures to be put in place, for plants to grow and
for bee species to adapt to the new environment; a process which could take too long to
remedy the urgent problem of bee population decline. Secondly, even dramatic reclamation
of agricultural land for native or ‘bee-friendly’ plants would not necessarily ‘restore’
biodiversity or bee habitats, considering the delicate nature of ecosystems. Thirdly, as
mentioned above, the addictive nature of neonicotinoids means that bees might choose to feed
on pesticide-treated plants rather than plants established with the intention of providing an
alternative food source or habitat. Fourthly, the apparently persistent and pervasive nature of
neonicotinoids, with residues being found in honey stored and used as an ongoing food source
by bees,78 as well as in water resources and soil surrounding treated crops,79 indicates that
biodiversity restoration measures seeking to ameliorate their effects on bees, or limit the
exposure of bees, may be futile.
If the WTO decision makers found that biodiversity and habitat restoration measures would
not achieve the respondent State’s SPS aims pursuant to requirement (b), this would indicate
that a neonicotinoid ban met the requirements of Article 5.6 and was “necessary” in
accordance with Article 2.2.
4.3.3 Conclusion regarding Article 2.2 and Article 5.6
Based on the brief analysis conducted above, it seems that the illustrative hypothetical
alternatives would likely satisfy requirements (a) and (c) of the indicia set out in the footnote
to Article 5.6. However, both alternatives may fail to achieve the aim of bee conservation
which would be the purpose of a comprehensive ban, meaning that they do not satisfy
requirement (b). If one or both options were found to meet all three indicia and consequently
be feasible alternatives to a comprehensive ban, this would indicate that the ban is noncompliant with both Article 5.6 and Article 2.2, and it would significantly undermine the case
of the respondent State. If the alternatives do not meet all three indicia, as would seem to be
the case in this illustrative example, this indicates that a comprehensive ban would meet the
requirements of Article 5.6 and be considered “necessary” within the meaning of Article 2.2.
Regardless of its finding in this respect, however, the panel or AB would likely proceed to
examine the remaining provisions of the SPS Agreement.
4.4
Article 2.3 and Article 5.5
Article 2.3 provides that “Members shall ensure that their sanitary and phytosanitary
measures do not arbitrarily or unjustifiably discriminate between Members where identical or
similar conditions prevail” and that measures should not be applied in such a way that would
“constitute a disguised restriction on international trade”. Article 5.5 provides that “each
Member shall avoid arbitrary or unjustifiable distinctions in the levels it considers to be
78
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appropriate in different situations, if such distinctions result in discrimination or a disguised
restriction on international trade” (my emphasis in both). While Article 5.5 deals with the
levels of protection and Article 2.3 deals with the measures implemented to ensure the level
of protection is maintained, the sections are strikingly similar. Both stress consistency and
seek to eliminate disguised restrictions on trade.
A complainant State could seek to prove that the implementation of a ban on the importation
of neonicotinoids violates Article 2.3 and/or Article 5.5, because the level of protection and
measures selected by the banning State are arbitrary or unjustifiable in comparison to other
situations, and result in discrimination and/or a disguised restriction on international trade.
Although the difference between levels of protection, as addressed by Article 5.5, and
measures taken to maintain those levels, as addressed by Article 2.3, should be borne in mind,
the AB has indicated that these provisions should be examined together, stating that
“Article 2.3 informs Article 5.5 —but (we) believe that further analysis of their relationship
should await another case”.80 Accordingly, the provisions will be examined together in this
analysis.
For there to be a violation of Article 5.5, and by association Article 2.3, relevant jurisprudence
has indicated that there must be: a) “different” situations that are sufficiently similar to be
comparable; b) a distinction in the level of protection or measures between those situations
which is arbitrary or unjustifiable, and c) that distinction results in “discrimination or a
disguised restriction on international trade”.81 A challenging State must establish that all
three elements are satisfied for the level of protection or measures to be deemed incompliant
with Article 5.5 and/or Article 2.3.82
4.4.1 “Different” situations which are comparable
To be examined under Article 5.5, and by association Article 2.3, two different situations
must “present some common element or elements sufficient to render them comparable".83 In
the Australia Salmon case, the AB confirmed the panel’s view that different circumstances
were comparable when they involved “either a risk of ‘entry, establishment or spread’ of the
same or a similar disease or of the same or similar ‘associated biological and economic
consequences’”.84
Accordingly, as a first step, a challenging State could seek to establish the existence of
comparable situations within the banning State. It could do so in two ways: firstly by
establishing that the different levels of protection and measures imposed for different
pesticides are comparable, or secondly by establishing that the levels of protection or
measures imposed regarding other potential causes of honey bee decline are comparable.
The risks tolerated and measures implemented with respect to different types of
neonicotinoids and pesticides could satisfy both limbs of the Australia Salmon criteria set out
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above, as many pesticides seem to either cause or leave bees susceptible to a variety of
diseases, and their use has associated biological and economic consequences due to the effects
that it could have upon bees, ecosystems and agriculture.85 Alternative or contributing causes
of bee decline, such as climate change and biodiversity loss, arguably satisfy both limbs of the
test as well. Changing environmental conditions due to climate change and biodiversity loss
could leave bees susceptible to various diseases and conditions, and as potential causes of
CCD and general bee population decline, they arguably could have similar biological and
economic consequences as neonicotinoids.
4.4.2 “Arbitrary or unjustifiable distinction”
The second element of Article 5.5 requires that the distinction in the level of SPS protection
chosen in comparable situations should not be “arbitrary or unjustifiable”. This requirement
is characterised similarly in Article 2.3 as a requirement that measures “do not arbitrarily or
unjustifiably discriminate”. A distinction will be “arbitrary or unjustifiable” if two
comparable situations pose the same or similar level of risk, but the measure or level of
protection imposed in one situation is more stringent than the other. It follows that, if a
product poses a lower risk than a comparable product, but the level of protection is stricter
than that tolerated for the comparable product, the distinction will be “arbitrary or
unjustifiable”.86 For example, in Australia Salmon, the AB upheld the panel’s finding that the
“very conservative” level of sanitary protection implemented regarding imported salmon was
“arbitrary or unjustifiable” when contrasted with the more relaxed level of protection applied
to ornamental fish and bait fish, which objectively posed a higher biosecurity threat.87
Under this element, a challenging State could firstly seek to demonstrate the differences
between regulation of comparable neonicotinoids and pesticides in the banning State. For
example, it could be argued that the US has imposed arbitrary or unjustifiable distinctions by
banning only a single type of neonicotinoid, sulfoxaflor. This ban results from a case brought
before a federal court, which resulted in the overturning of the Environmental Protection
Agency’s approval of the pesticide and the effective implementation of a nationwide ban.
However, since the court did not have a legal basis to examine other types of neonicotinoids,
it could not extend the ban to other types even if they posed a similar risk as sulfoxaflor.88 An
argument could also be made against the EC for its ban on only three types of neonicotinoids,
when arguably similar risks are posed by all types of neonicotinoids. The success of this
argument would depend on the particular circumstances, but theoretically it could provide a
strong basis for undermining a neonicotinoid ban.
A complainant State could also attempt to show an “arbitrary or unjustifiable” difference in
the risks tolerated or measures imposed regarding other potential causes of bee decline.
However this contention may be difficult to prove, as other potential causes such as climate
change and biodiversity loss are such broad, intersectional issues that a State may necessarily
85

E.g. EFSA (n 9); EFSA (n 51).
Australia- Salmon (n 46) [157].
87
Ibid.
88
Fred Pearce, ‘Bees win as US court rules against neonicotinoid pesticide’ (New Scientist, 14 September 2015)
<https://www.newscientist.com/article/dn28167-bees-win-as-us-court-rules-against-neonicotinoid-pesticide/> accessed 12
November 2016.
86

20

have to tolerate a higher level of risk in relation to them. Climate change is such a global
issue that it is arguably not within the purview of a single State to “tolerate” it, and any
measures which a single State could take to reduce the impacts of climate change upon bees
would likely be extremely limited. Similarly biodiversity loss is a broad issue with a diversity
of causes and consequences, and a distinction in a State’s treatment of this issue as compared
with neonicotinoids may not be successfully characterised as “arbitrary or unjustifiable” in
satisfaction of this element of the test.
4.4.3 “Discrimination or a disguised restriction on international trade”
Finally, a complainant State could try to prove that, in addition to satisfying the elements set
out above, the distinctions between the risks tolerated and measures imposed by the
respondent State regarding neonicotinoids and the State’s treatment of different pesticides or
different potential causes of bee decline, constitute “discrimination” within Article 5.5 or “a
disguised restriction on international trade” within Articles 5.5 and 2.3.
A finding that a distinction is “arbitrary or unjustifiable” under the second element discussed
above is considered a “warning signal” that third element of Article 5.5/Article 2.3 is
satisfied, i.e. that the level of protection probably also constitutes “discrimination or a
disguised restriction on international trade.”89 Considering that a comparison of the measures
and level of risk tolerated between different causes of CCD may not reveal an arbitrary or
unjustifiable distinction, this may consequently indicate that a ban on neonicotinoids is not a
disguised restriction on international trade. However, a challenging State may have more
success showing satisfaction of this element when comparing the treatment of different
pesticides, as a distinction could be “arbitrary or unjustifiable” as discussed above.
Another “warning signal” is the inconsistency of a measure with Articles 2.2 and 5.1 of the
SPS Agreement.90 Given that, as discussed above in section 4.1 of this thesis, a risk
assessment is more likely to be considered inconclusive rather than inadequate, with only the
latter signifying inconsistency with Articles 2.2 and 5.1, this potential “warning signal” may
not be of assistance to a complainant State.
The decision in EC-Hormones may also be illuminative regarding the application of the third
element. In that decision the panel accepted the US’s argument that instituting different levels
of protection for hormone use in pigs and cattle violated the provision. 91 The AB overturned
that aspect of the decision, ruling that Article 5.5 was not violated because it could not be
inferred that the difference in regulation between types of hormones was a disguised
restriction on international trade, rather than a restriction intended to protect citizens from the
risk of cancer, as the EC claimed.92 While the circumstances satisfied the first and second
elements required for the provision to be violated, set out above, the AB found that it did not
satisfy the final requirement, and therefore did not violate the section. This aspect of the
ruling was not fully explained by the AB, but seems to indicate that while an inadequate risk
assessment under Article 5.1 may be a “warning signal” that the measure is a disguised
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restriction on international trade, a satisfactory risk assessment and the apparent legitimacy of
the level of protection in light of the seriousness of the risk can outweigh what might
ostensibly seem like a discriminatory distinction. If this ruling was followed by the panel or
AB in a dispute regarding neonicotinoids, the seriousness of the risks posed by neonicotinoids
in terms of persistent, ongoing and widespread environmental damage, human health effects
and consequences for food production would likely legitimise the ban despite its potential to
appear arbitrary in contrast to the treatment of other pesticides or other potential causes for
bee decline.
4.4.4 Conclusion regarding Article 2.3 and Article 5.5
Noting that all three elements of Article 2.3 and 5.5 must be satisfied in order to constitute a
violation of one or both of the sections, a complainant State may succeed in showing that the
treatment of other pesticides and the other potential causes of CCD constitute comparable
situations pursuant to the first element. A complainant may have some difficulty proving that
the level of risk or measures imposed regarding the potential causes of bee decline such as
climate change or biodiversity loss is “arbitrary or unjustifiable” under the second
requirement, but it may succeed in satisfying this element in relation to the treatment of other
pesticides. Considering that the third element is somewhat reliant on the second element, a
State could consequentially be more likely to satisfy all three elements when making a
comparison between the banned neonicotinoids and other pesticides, than when comparing
the levels of risk and measures imposed regarding other potential causes of bee decline. The
finding regarding a risk assessment under Article 5.1 seems unlikely to have an impact on the
determination of the third element in these circumstances, and the ruling in EC-Hormones
may provide a basis for disproving an assertion that a risk level or measure constitutes a
disguised restriction on international trade, in light of the gravity of the risk and consequences
associated with neonicotinoids. Overall, it seems that a challenging State would have a
stronger case for violation of Article 2.3 and/or Article 5.5 when comparing differences in
regulation of pesticides, than when examining alternative causes of CCD.
4.5
Article 3.1 and harmonisation standards
Having completed an examination of the key provisions within Article 2 and Article 5, a
panel or AB might then proceed to examine Article 3.1. This article provides that Members
are required to base their SPS measures on international standards, guidelines and
recommendations, where they exist. If the measures are found to be complaint with these
standards, this creates a rebuttable presumption that the measures are compliant the SPS
Agreement and the GATT.93 A State mounting a challenge could seek to prove that a
neonicotinoid ban is contrary to international standards, while a State defending such a
challenge might try to establish that there are no relevant guidelines pertaining to the
circumstances, or that international standards exist which support a ban. However a Member
may still adopt standards which impose a higher level of protection than those evidenced by
international consensus, but this must be scientifically justified and supported by risk
assessment, as discussed above in section 4.1. Accordingly, to successfully challenge a
neonicotinoid ban a complainant State would need to prove that it was incompliant with
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Article 3.1 as well as Articles 2.2 and 5.1 set out above. On the other hand, identification of
relevant standards which support a neonicotinoid ban could serve to establish a presumption
in favour of the respondent and consequently make the onus upon the complainant of proving
incompliance with the remainder of the SPS Agreement and the GATT even weightier.
The international standards, guidelines and recommendations referred to in Article 3.1 are
defined in Annex A as those set out by the “harmonisation” bodies, i.e. the World
Organisation for Animal Health (OIE), the Codex Alimentarius Commission (CAC), and the
bodies operating under the International Plant Protection Convention (IPPC). The potentially
relevant standards set out by these bodies, and the way they may be utilised by States in a
dispute, are discussed in turn below. There is also a fourth category, which permits recourse
to standards developed by other international organisations on matters not covered by the
three aforementioned bodies, and standards set by the Rotterdam Convention, the POPs
Convention, and the CBD are examined for potential inclusion within this category.
4.5.1 World Organisation for Animal Health (OIE)
The OIE has a broad mandate to protect human health via the prevention of the spread of
animal disease and the regulation of animal-based food production, as well as ensuring animal
health via the implementation of internationally uniform veterinary standards.94 A bee is
considered to be an animal for the purposes of the OIE, but as the below passage makes
apparent, the OIE’s guidelines are primarily focused on the health of apis mellifera or
European honey bees, which are the most common type of domesticated bee providing honey
and agricultural services to humans.95 The management of factors affecting native bee
populations is considered only peripherally by the OIE, in terms of the impact they may have
on commercially-managed bee species.
“The OIE Terrestrial Animal Health Code (Terrestrial Code) primarily considers pests and
diseases of A.(apis) mellifera and to a lesser extent those of A. cerana, A. dorsata, Bombus
spp. and others as they may serve as reservoirs or may contain new and emerging pests.
Pathogens and pests of A. mellifera can affect other bee species; an example is the small hive
beetle invading both bumble bees and stingless bee nests. A major pest of A. mellifera, Varroa
spp., is a good example of host-shift as it moved from A. cerana to become a major health
issue with A. mellifera… As many honey bee diseases have only a limited health and
economic impact on bee species used in beekeeping and for commercial pollination, at the
present, the Terrestrial Code only considers six pests and diseases of bees.”96
It seems the primary way in which neonicotinoids could affect domesticated bees is through
their potential contribution to CCD, but perhaps given the attendant scientific uncertainty and
the lack of a single identifiable cause,97 the OIE has not set out management guidelines for
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CCD itself. The OIE has established guidelines relating to management and control of six
pests and diseases of bees within its Terrestrial Animal Health Code,98 all of which are
incidentally relevant as those pests and disease may be present in domesticated hives which
have been affected by CCD or neonicotinoids.99 However overall, the OIE guidelines would
not be illuminative or helpful to a State attempting to establish international consensus to
either challenge or support a neonicotinoid ban.
4.5.2 The Codex Alimentarius Commission (CAC)
The CAC deals primarily with food safety and contamination, and there is some overlap
between the work of the CAC and the OIE, as they both have an interest in preventing animal
pests and diseases, and the means of managing those issues, from leading to the
contamination of food products designed for human consumption.100 The Codex Standard for
Honey is relevant insofar as it specifies that pesticides must comply with the maximum
residue limits (MRLs) outlined by the CAC. For example, the MRL for the neonicotinoid
thiamethoxam on coffee beans is 0.2mg/kg, and the limit for clothianidin on the same crop is
0.5mg/kg.101
These standards are not particularly helpful in terms of a neonicotinoid ban, as the problem is
not necessarily that the pesticides are being applied incorrectly or in larger volumes than
permitted (although this may be a factor), but rather that neonicotinoids may have negative
effects which remain unknown, and as a result were not factored in when the CAC established
these standards, or that the systemic nature of neonicotinoids means that the pesticides
accumulate in the environment, causing pollinators to be exposed to higher levels than
previously anticipated.102
A challenging State could argue that these standards signify international consensus
confirming that neonicotinoids are safe to use in the amounts prescribed by the CAC, however
a responding State could rebut this argument on the basis that CAC guidelines indicate those
levels are safe for humans but not necessarily for bees. Like the guidelines set out by the
OIE, the CAC standards offer limited guidance in the context of a neonicotinoid ban.
4.5.3 International Plant Protection Convention (IPPC) and associated bodies
The third of the harmonisation organisations, the IPCC and its associated bodies, deals
primarily with control of plant-related pests which may be introduced via international trade,
and associated issues such as quarantine and biosecurity.103 It does not offer any substantial
guidance regarding neonicotinoids.
4.5.4 Other relevant international organisations
Treaties such as the Rotterdam Convention, the POPs Convention and the CBD, and the
standards developed by their members and associated bodies, may be examined under the
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fourth category mentioned under Annex A(3), which allows consideration of “appropriate
standards, guidelines and recommendations promulgated by other relevant international
organisations open for membership to all Members, as identified by the Committee”. The
apparent absence of relevant standards set out by the three primary harmonisation bodies, and
the limited mandate of the OIE with respect to domesticated bees only, may be important
arguments in favour of recourse to other standard-setting bodies.
“Harmonisation” is defined in the SPS Agreement as “the establishment, recognition and
application of common sanitary and phytosanitary measures by different Members”.104 It has
also been described as “‘making the regulatory requirements of governmental policies of
different jurisdictions identical, or at least more similar,”105 and “a process of reaching the
same substantive requirements.”106 Accordingly, to be considered a harmonisation body, it
seems that an international organisation must entail a procedural element of member States
participating in the establishment of definitive standards or measures which are to be applied
uniformly by States. The examination of potential harmonisation bodies below takes account
of this requirement.
4.5.4.1 Rotterdam Convention on the Prior Informed Consent Procedure for Certain
Hazardous Chemicals and Pesticides in International Trade (Rotterdam Convention)
The objective of the Rotterdam Convention is to protect human health and the environment by
ensuring the sound use, import, and export of hazardous chemicals by facilitating information
exchange between parties, promoting cooperation, and providing for national decision-making
processes regarding the trade in chemicals.107 The definition of “chemicals” within the
Rotterdam Convention includes pesticides, so neonicotinoids could be encompassed by this
treaty. 108 However, while the Rotterdam Convention enables cooperation and information
sharing, it may not qualify as a harmonisation body as it does provide for members to
collaboratively reach particular standards for the use of chemicals, but rather facilitates
individual standard-setting at a national level.
If a party to the Rotterdam Convention has concerns about the hazardous nature of a
chemical, it may formally notify the other parties; once a specified quota of notifications is
met regarding the same chemical, that chemical is considered by the Conference of the Parties
for inclusion within Annex III. Details about the chemicals included in Annex III are
circulated to all Parties in a “decision guidance document”, and Parties then have a limited
time to prepare a response in which they may choose to continue to import the chemical, ban
it entirely, or import it subject to conditions.109
In light of this process, which does not aim to establish international consensus regarding
hazardous chemicals, it is unlikely that the Rotterdam Convention could be considered a
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harmonisation body. Even if the decision makers were to have regard to this treaty, no
neonicotinoids have so far been included in Annex III of the Rotterdam Convention, so this
would not provide assistance in assessing the legitimacy of a ban on neonicotinoid pesticides.
4.5.4.2 Stockholm Convention on Persistent Organic Pollutants (POPs Convention)
Given the systemic nature of neonicotinoids and their potential to linger in the natural
environment, there is a possibility that neonicotinoids, or specific formulations of them, could
be considered persistent organic pollutants (POPs). The POPs Convention lists pollutants
which should be eliminated from production and use in Annex A, and pollutants which should
be subject to restrictions in Annex B. Numerous pesticides are already included in these
annexes110 and the annexes are regularly updated at meetings of the parties. 111 The standards
set out under the POPs Convention are established by the members and seem sufficiently
precise to qualify the POPs Convention as a harmonisation body.
The criteria for a pollutant to qualify as a POP are set out in Annex D of the POPs
Convention, and include requirements such as “evidence that the half-life of the chemical in
water is greater than two months, or that its half-life in soil is greater than six months,”112 and
“evidence that a chemical presents other reasons for concern, such as high bio-accumulation
in other species.”113 There is evidence that at least some types of neonicotinoids could
potentially meet these criteria, as for example residue of the pesticide imidacloprid was found
in such high quantities in water resources that the water itself could have been used as a
pesticide,114 and evidence is mounting that the pesticides also non-target species, potentially
having domino repercussions down the food chain.115
No neonicotinoids have yet been added to the annexes of the POPs Convention. However the
standards set out in Annex D of the POPs Convention constitute an international standard
themselves, and signify international recognition of the unacceptability of substances which
have those specified effects on the environment and ecosystems, even if the particular
substances are not yet formally listed. Therefore, measures targeted at substances which
have, or potentially have, those effects, such as neonicotinoids, could be presumed to be
consistent with the SPS Agreement and the GATT pursuant to Article 3.2 of the SPS
Agreement.
4.5.4.3 Convention on Biological Diversity (CBD)
In order to determine international standards regarding neonicotinoids, recourse could
potentially be had to the CBD. The objective of the CBD is to conserve biological diversity,
and ensure the sustainable use of its components and equitable sharing of the benefits arising
from its use.116 Annex I to the CBD indicates broad categories of habitats, ecosystems and
species which are in need of identification and monitoring. Bees and their wild and human110
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made habitats could fall into multiple of these categories, for example: areas of “social,
economic, cultural or scientific importance”, species which are “threatened, wild relatives of
domesticated or cultivated species” and species considered to be “of medicinal, agricultural or
other economic value, or of social, scientific or cultural importance”.117 However although
the near-universal participation in the CBD118 seems to give the CBD the imprimatur of the
international legal community, the CBD does not involve the evolutionary and collaborative
establishment of particular standards by members, which seems to be an essential element of a
harmonisation body. As a result, there is some doubt as to whether a panel or AB would
consider it appropriate to have recourse to the standards set out by the CBD. In any event, the
requirements may be too broad and wide-reaching to offer any constructive guidance in the
context of a challenge.
4.5.5 Summary regarding Article 3.1 and harmonisation
If the panel or AB was to find that a neonicotinoid ban was consistent with international
standards, guidelines or recommendations, a rebuttable presumption would be established that
the ban was compliant with the SPS Agreement and the GATT. 119 However, the official and
potential harmonisation bodies discussed above offer little guidance in this regard. A State
challenging a neonicotinoid ban could claim that the specification of MRLs for neonicotinoids
by the CAC signifies international consensus that neonicotinoids are safe to use in the amount
prescribed the CAC, however as the mandate of the CAC relates to food for human
consumption, a respondent State could argue that these standards do not necessarily indicate
neonicotinoids are safe for bees. A respondent State seeking to establish a presumption of
compliance may have some success in claiming that a neonicotinoid ban is harmonious with
the standards set out in the POPs Convention, which seems to hold the characteristics of a
harmonisation body, however this could be difficult to prove in the face of scientific
uncertainty about the effects of neonicotinoids and whether they would qualify as POPs. Of
the traditional standardisation bodies, the OIE and the IPPC do not offer helpful guidance
regarding neonicotinoids and bees, and of the organisations which may be considered
harmonisation bodies under the open fourth category, the CBD and the Rotterdam Convention
would be unlikely to be considered harmonisation bodies and do not offer specific guidance
which would be helpful in establishing whether a neonicotinoid ban was harmonious with
international standards.
The findings of the panel or AB under Articles 3.1 and 3.2 would not be decisive of a dispute
regarding a neonicotinoid import ban. Even if a respondent State could prove that the
measures were harmonious with international standards pursuant to Article 3.1, thereby
establishing a rebuttable presumption under Article 3.2, a complainant State could try to
displace this presumption via claiming inconsistency with Articles 2 and 5, discussed above.
Conversely, if a complainant State established that a neonicotinoid ban was inconsistent with
international standards, the banning State still has the right to set a higher level of SPS
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protection that that evidenced in international consensus, as long as it is justifiable in light of
the requirements of Articles 2 and 5.120
4.6
Conclusion regarding the application of the SPS Agreement
Based on the above assessment, it seems that a complainant State could advance strong
arguments that a banning State would not meet the requirement for sufficient scientific
evidence in Article 2.2, as the risk assessment under Article 5.1 would likely be inconclusive.
However a respondent may be able to justify the tolerated risk level and measures by reliance
on available pertinent under Article 5.7. Since the two alternatives canvassed in the
discussion of “necessity” seem unlikely to fulfil the aim of bee conservation, a comprehensive
ban could be found compliant with Article 2.2 and Article 5.6. The harmonisation standards
considered pursuant to Article 3.1 offer little guidance; however this section would not be
determinative, as it would only establish a rebuttable presumption. Overall, it seems there is
some prospect that a ban would be held compliant with the SPS Agreement; if it was not
found to be compliant, the decision makers would examine the applicability of the more
general provisions of the GATT.

5

The General Agreement on Tariffs and Trade (GATT)

A State seeking to challenge a ban neonicotinoid ban before the WTO could claim that the
measure breaches the substantive rules set out in the GATT, which serve to reduce barriers to
trade and discrimination between contracting parties. A complainant State would likely be
successful in claiming that a ban violates Article XI of the GATT, which sets out a prohibition
on quantitative restrictions. This would place the onus on the respondent State to prove that
the ban could be justified under one of the exceptions set out in Article XX, specifically
Article XX(b) which permits measures “necessary to protect human, animal or plant life or
health” and/or Article XX(g), which permits measures “relating to the conservation of
exhaustible natural resources” under certain conditions. A respondent State would need to
satisfy the elements contained within the individual exceptions as well as the chapeau to
Article XX (the chapeau) for the exceptions to apply.
5.1
Article XI – General elimination of quantitative restrictions
Article XI of the GATT provides, inter alia, that “No prohibitions or restrictions other than
duties, taxes or other charges… shall be instituted or maintained by any contracting party on
the importation of any product of the territory of any other contracting party.” The burden of
proof would be on the complainant State to prove that a neonicotinoid ban breached this
section.121 No time will be spent on analysis of this section, as a neonicotinoid ban with aims
of bee conservation would almost certainly violate Article XI(1), and would not qualify for
any of the exceptions listed in Article XI(2). In a dispute, a respondent State may not contest
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this aspect of the case.122 Accordingly, the onus would be on the respondent to prove that the
measure could be justified pursuant to one or more of the exceptions in Article XX.
5.2
Article XX(b) – necessary to protect human, animal or plant life or health
A respondent State could seek to prove that a neonicotinoid ban falls under exception Article
XX(b), which permits measures which are considered “necessary to protect human, animal or
plant life or health”. The detailed provisions of the SPS Agreement were developed to
expand upon this exception; however it operates as a stand-alone provision and has spawned
its own interpretative jurisprudence. For the exception to be applicable, a ban would need to
comply with both the substantive requirements set out in Article XX(b), as well as the
requirements detailed in the chapeau, discussed below in section 5.4 of this thesis.123
The section contains two elements. It requires that a measure be “necessary”, and that it
protect “human, animal or plant life or health”. Since a neonicotinoid ban would clearly be
targeted at protecting humans, animals and plants, and arguably even targets all of these
elements, as its aims of bee conservation would also ensure crop yields and prevent a human
food security crisis. As such, determination of the applicability of the exception would likely
turn on whether a banning State is able to prove that the ban is “necessary” to achieve its
protective aims.
5.2.1 “Necessary”
The meaning of the word “necessary” within the Article XX exceptions124 has been examined
in numerous WTO cases. In the leading case on the section, Brazil – Retreaded Tyres, the AB
set out the test in the following terms:
“…in order to determine whether a measure is "necessary" within the meaning of Article
XX(b) of the GATT 1994, a panel must consider the relevant factors, particularly the
importance of the interests or values at stake, the extent of the contribution to the achievement
of the measure's objective, and its trade restrictiveness. If this analysis yields a preliminary
conclusion that the measure is necessary, this result must be confirmed by comparing the
measure with possible alternatives, which may be less trade restrictive while providing an
equivalent contribution to the achievement of the objective. This comparison should be
carried out in the light of the importance of the interests or values at stake.”125
This test has been characterised as “weighing and balancing”126 the various relevant factors
against the possible alternatives, and can be broken down into two limbs with various
components within each, set out below. To prove that a neonicotinoid ban is necessary, the
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respondent State would need to emphasise the high importance of the values at stake, the
predicted effectiveness of the measure in achieving its aims, and that the aims could not be
achieved via a less trade restrictive measure.
5.2.1.1 Relevant factors
5.2.1.1.1 Importance of the interests or values at stake

There are two primary interests or values which a respondent State could claim are at stake in
the context of a neonicotinoid ban: firstly, environmental conservation, both in terms of the
intrinsic value of nature and the utilitarian value it holds for human beings; secondly,
protecting food security for humans by ensuring crop pollination and the stability of
agricultural yields.
It would be difficult for a complainant State to minimise the importance of these values. The
panel in Brazil – Retreaded Tyres affirmed that “few interests are more ‘vital’ and ‘important’
than protecting human beings from health risks, and… protecting the environment is no less
important.”127 While there may be room for disagreement about whether it is worthwhile
protecting the environment on the basis of its intrinsic value, it is difficult to dispute that
ensuring crop pollination and food security are important goals and reflect the paramount
interest of most societies in ensuring the means necessary for human survival.
5.2.1.1.2 Extent of the contribution to the achievement of the measure’s objective

The extent of a neonicotinoid ban’s contribution towards bee conservation may be difficult for
the respondent State to demonstrate, considering the scientific uncertainty surrounding the
effects of neonicotinoids and the interplay of numerous different stressors upon bees.
A complainant State could use the apparent ineffectiveness of the limited neonicotinoid bans
which have been implemented around the world so far to support a claim that a neonicotinoid
ban would not achieve its aim of bee conservation. France, for example, has experienced
CCD for longer than most European countries, and implemented a ban on imidacloprid in
1999128 before becoming subject to the EU ban on clothianidin, thiamethoxam and
imidacloprid in 2013. However bee populations in the country remain in crisis.129
However while examples such as the situation in France could be considered evidence of the
ineffectiveness neonicotinoid bans generally, a respondent State could counter this argument
by contending that the existing bans are not stringent or comprehensive enough to be
effective. In apparent acknowledgement of this, the French government has in fact taken
steps to initiate a wide-reaching ban on neonicotinoids, although this has unfortunately stalled
due to concerns that French agriculture will be disadvantaged in competition with European
countries.130 Similarly, the EU has allowed the use of banned neonicotinoids pesticides in
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‘emergency’ situations, which could undermine the effectiveness of the ban. 131 Given the
systemic nature of neonicotinoids and the potential for them to linger in the environment, the
respondent could argue that it is necessary for a ban to be strictly enforced without
exceptions, and for all formulations of the pesticides to be banned, rather than just specific
types. Furthermore, a respondent could submit that it may take some time before the results
of a ban are scientifically observable. Overall, determination of this element would be
dependent on the scientific evidence presented by the parties.
5.2.1.1.3 Trade-restrictiveness of the measure

After examining the interests and values at stake, and the contribution a neonicotinoid ban
could make to bee conservation, the panel or AB would assess the trade-restrictiveness of the
measure. The panel in Brazil – Retreaded Tyres stated that an import ban is “by design as
trade-restrictive as can be”,132 which implies that a respondent State implementing a
comprehensive import ban would bear a heavy burden in proving that it is necessary.
5.2.1.2 Comparison with possible alternatives
Given the magnitude of the interests and values at stake and the potential need for highly
trade-restrictive import ban in order for the measure to be effective in achieving its aim of bee
conservation, it seems highly possible that the panel or AB could reach a preliminary
conclusion that a neonicotinoid ban is necessary. In this case, the decision makers would
proceed to examine whether there are less trade restrictive alternatives which would make an
equivalent contribution to the objective of bee conservation, bearing in mind the importance
of this aim. 133
An examination of two hypothetical alternatives to a comprehensive
neonicotinoid ban is set out in section 4.3 of this thesis, and will not be repeated here. In sum,
that discussion concluded that although the science is unsettled, neither of the options
canvassed is likely to be as effective as a stringent ban on neonicotinoids in achieving the
aims of bee conservation and consequentially, food security. The unavailability of less trade
restrictive alternatives which would achieve the aims of a neonicotinoid ban would reinforce
the likely preliminary conclusion that a neonicotinoid ban is necessary, and lead to a finding
that the measure is “necessary” in accordance with Article XX(b).
In circumstances where a panel or AB found that a measure was both “necessary” and aimed
at the protection of “human, animal or plant life or health”, the respondent would still be
required to prove that a ban satisfies the requirements of the chapeau, before the exception in
Article XX(b) was found to apply. The chapeau is discussed separately in section 5.4, below.
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5.3
Article XX(g) – relating to the conservation of exhaustible natural
resources
Additionally or alternative to arguing for the application of Article XX(b), a respondent State
could argue that a neonicotinoid ban falls under the exception in Article XX(g), which permits
trade measures “relating to the conservation of exhaustible natural resources”. For a
neonicotinoid ban to fall under this section, a bee has to qualify as an “exhaustible natural
resource”, and the ban must be able to be characterised as “relating to” bee conservation. It
must also be “made effective in conjunction with restrictions on domestic production or
consumption”.134
5.3.1 “Exhaustible natural resource”
The interpretation of the term “exhaustible natural resource” has evolved significantly through
GATT jurisprudence. While early rulings found it irrelevant to refer to international
environmental treaties to determine whether the subject of a conservation measure could be
considered a “exhaustible natural resource”,135 in the Shrimp Turtle case, where the Appellate
Body found the inclusion of sea turtles in Annex I of the Convention on International Trade in
Endangered Species of Wild Flora and Fauna (CITES) qualified them for the status of an
exhaustible natural resource.136 In making this finding, the AB significantly broadened the
boundaries of interpretation, stressing that the GATT must be interpreted with reference to
contemporary standards of international law, including concerns about conservation and
environmental protection.137
At a time in history when the planet’s resources generally are under significant strain from a
growing human population, a State defending a neonicotinoid ban could argue that almost all
aspects of nature and the natural environment are exhaustible and under some kind of threat.
Currently, no species of bee is listed as threatened or endangered in any international
agreement; however this criterion is not determinative. The attitude of the AB towards the
inclusion of living species under this section is positive, and indicates that bees would likely
be considered an exhaustible resource:
“One lesson that modern biological sciences teach us is that living species, though in
principle, capable of reproduction and, in that sense, "renewable", are in certain
circumstances indeed susceptible of depletion, exhaustion and extinction, frequently because
of human activities. Living resources are just as "finite" as petroleum, iron ore and other
non-living resources.”138
Given that the AB has opened the door for recourse to external documents139 and
contemporary standards regarding environmental regulation, a respondent State could make
134
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an argument that because a neonicotinoid ban would only be effective domestically, the
decision makers should instead consider whether any species of bee is classified as
endangered within the country implementing the ban. Although the judgment does not say as
much, it may have been the migratory, and therefore international, nature of the turtles in
Shrimp Turtle which caused the Appellate Body to consider only international instruments to
give credence to its endangered status.
In support of this argument, a respondent State could show that according to the European
Red List of Bees, up to 60% of all bee species could be threatened with extinction,140 and at
least seven species of bee in continental Europe are considered to be critically endangered.141
The banning State could argue that these kinds of assessments should be given similar weight
as a listing in CITES, especially considering that it is the individual Members which submit
suggestions for inclusion in the CITES appendices anyway, on the basis of their domestic
assessment of the threat to the particular species.142 However a complainant State could
stridently, and probably successfully, oppose such an argument by stressing the need for
international cooperation and consensus, which underpins the GATT. A treaty such as CITES
can inform the GATT because it has near-universal participation143 and therefore the
imprimatur of the international community, whereas domestic measures have not been subject
to the same checks and balances. A complainant State could persuasively submit that reliance
on domestic classification of animals would permit States to implement trade restrictive
measures disguised as conservation measures.
An additional interpretation to note is that in US-Gasoline case, the panel held that clean air
was an exhaustible natural resource because it could be “depleted”.144 A respondent State
could submit that within the plain English meaning of the word, bee populations are certainly
capable of being “depleted”, in arguably an even more tangible way than clean air.
In light of the above interpretations of the section, and the fact that bees are not listed as
endangered in any international agreements, whether or not the panel or AB would be willing
to classify bees as an “exhaustible natural resource” is difficult to predict. However, the
open-mindedness of the AB regarding developing standards of international environmental
law evidence in Shrimp Turtle may work in favour of the respondent.
5.3.2 “Relating to”
For a neonicotinoid ban to fall under Article XX(g), a respondent State would also need to
prove that the ban is “relating to the conservation of exhaustible natural resources” (my
emphasis). This requirement of “relating to” has been interpreted to mean that measures must
be “primarily aimed at” the conservation of natural resources to fall under the exception.145
However, the AB in US-Gasoline indicated that this test should be applied with some caution,
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noting that “primarily aimed at” was not treaty language and should not be considered a
litmus test for inclusion or exclusion from Article XX(g).146 In that case the AB stated that
the measures must be “substantially related” to the specified conservation goals, indicating
that they cannot be “regarded as merely incidentally or inadvertently aimed at
conservation.”147
The AB in Shrimp Turtle developed the content of the “relating to” requirement further,
stating that:
“Focusing on the design of the measure here at stake, it appears to us that [the US measure] is
not disproportionately wide in its scope and reach in relation to the policy objective of the
protection and conservation of sea turtles species. The means are in principle reasonably
related to the ends.”148 (Emphasis added).
Although the scientific evidence is inconclusive, a respondent State could use the existing
scientific evidence pertaining to the causative link between neonicotinoids and bees to show
that a ban was primarily aimed at bee conservation. It would be difficult for a complainant
State to undermine this assertion; even in light of the scientific uncertainty surrounding the
issue, it is impossible to prove the existence of zero risk, and even if the risk neonicotinoids
pose to bees is quite low, a ban could still be “reasonably related to” eliminating this risk.
Further, an assertion by the complainant that a measure is not primarily aimed at its stated
ends implies that the measure might have hidden aims or motives, however a respondent
could counter that there would be almost no additional benefits or windfalls beyond
conservation for a State banning neonicotinoids, especially considering that ensuring longterm conservation of bees and agricultural yields by banning certain pesticides is could lead to
lower short-term yields while alternative plant protection methods are developed and
adopted.149
Drawing on the additional interpretative requirements developed in Shrimp Turtle, a
complainant State could argue that in light of the risk posed, a ban is disproportionately wide
in scope. This argument would seek to undermine the legitimacy of the relationship between
the measures and the potential risk, an issue which is discussed at length in section 4.1 and 4.2
of this thesis. The potential ineffectiveness of more limited bans is discussed within section
5.2.1.1.2, and section 4.3 canvasses the merits of hypothetical alternatives to a comprehensive
neonicotinoid ban, including the possibility of imposing a more limited ban. This discussion
will not be reiterated here, suffice to say that the success or failure of this argument would
turn on the evaluation of the relevant scientific evidence, the risk assessment, the nature of the
chosen measures and the alternative measures, and disposition of the particular decision
makers. Overall, however, relying on the “primarily aimed at” test, a respondent could make
a strong case that a neonicotinoid ban was “relating to” the conservation of bee populations.
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5.3.3 “Effective in conjunction with…”
In addition to the elements specified above, Article XX(g) requires a respondent to prove that
a measure is “made effective in conjunction with restrictions on domestic production or
consumption”. This has been interpreted to mean that there must be “even-handedness” in the
imposition of restrictions between domestic and foreign situations, but it does not require
identical treatment.150 In the Shrimp Turtle case, for example, the AB found that the US
Endangered Species Act set out sufficient restrictions on domestic production or consumption
to meet the requirements of the section. Accordingly, if a State has classified bees as
endangered on a national level pursuant to domestic conservation legislation, this may
legitimise an import ban under this section. However, logically a panel or AB would
probably be more likely to examine the regulations for production or use of neonicotinoids at
a national level, and assess whether they are subject to similar restrictions as those prohibited
from importation. Whether this element would be satisfied would depend on the domestic
circumstances of the particular banning State.
Overall, whether a respondent State is able to prove that a neonicotinoid ban falls within
Article XX(g) depends on proving that bees are an “exhaustible natural resource” and that a
ban is sufficiently related to their conservation, as well as showing that the ban is made
effective in conjunction with adequate domestic restrictions. While the latter aspect cannot be
determined in the hypothetical, it seems a respondent could feasibly succeed in satisfying the
first two elements of the provision. The banning State would then need to prove compliance
with the chapeau in order for the exception to apply.
5.4
Chapeau of Article XX
In addition to satisfying the requirements of either XX(b) or XX(g) above, a measure must
meet the requirements set out in the chapeau of Article XX.151 The chapeau specifies that the
exceptions cannot be applied in such a way which would constitute “arbitrary or unjustifiable
discrimination” or a “disguised restriction on international trade”. The focus of the chapeau is
not the nature of the measures, but the manner of their application;152 that is, the primary aim
of the chapeau is to avoid abuse of any of the exceptions listed in Article XX.153
The AB has characterised the chapeau as prohibiting three different scenarios: a) arbitrary
discrimination between countries where the same conditions prevail; b) unjustifiable
discrimination between countries where the same conditions prevail; and c) a disguised
restriction on international trade.154 In developing the meaning of these three elements,
discussed in depth below, the AB has accepted the meaning of “discrimination” as being, in
nature and quality, “different from the discrimination in the treatment of products which was
already found to be inconsistent with one of the substantive obligations of the GATT 1994,
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such as Articles I, III or XI.”155 Further, the requirement that the discrimination be “between
countries where the same conditions prevail” is intended to reflect the fact that the
discrimination can be between one or more exporting country, or between the importing
country and an exporting country.156
5.4.1 Unjustifiable discrimination between countries where the same conditions
prevail
A respondent State would be required to prove that a neonicotinoid ban did not amount to
“unjustifiable discrimination between countries where the same conditions prevail”. In the
spirit of striking a balance between a Member’s “right” to seek an exception and its “duty” to
uphold its commitment to the international community under the WTO framework, this
section has been interpreted as imposing a burden of cooperation, whereby a Member should
seek to reach an agreement via bilateral or multilateral negotiations, before resorting to
unilateral measures.157
The AB has previously considered a measure to be “unjustifiable” within the meaning of the
chapeau if the State implementing the measure could not satisfactorily explain its failure to
pursue GATT-consistent measures which would reach the same conservation goal. 158 In the
Shrimp Turtle case, for example, the measures imposed by the US were found to be
unjustifiable because the US had not sought to resolve the matter via multilateral negotiations
with all the States who would be affected by the measure. This finding seemingly imposes
quite an onerous obligation on the State implementing the measures to negotiate with all
exporting members on an equal basis,159 as the US had successfully negotiated an agreement
relating to the measures on an Inter-American basis, but did not attempt to do with all affected
States.
Conveniently for a State seeking to implement a ban, there are many forums already
established in which a State could initiate multilateral negotiations regarding neonicotinoids,
including FAO committee meetings, the United Nations Environment Assembly (UNEA) and
under the various bodies administered by the United Nations Environmental Program
(UNEP). If a State did not pursue diplomatic avenues before implementing a ban, a
challenging State would have a strong argument that the measures are incompatible with the
GATT, on the basis of US-Gasoline and Shrimp Turtle. However, there is a defensive
argument to be made by a respondent State regarding the urgency of the situation; the cogs of
international law turn extremely slowly, and the considerable vested interests of conglomerate
pesticide companies in ensuring these products remain on the market make the prospects of
any effective diplomatic agreement, predicated on the precautionary principle, extremely
remote. As Bianchi comments, “The fact that unilateral action may occasionally spur
international cooperation with otherwise recalcitrant states should be an important element in
the evaluation of the reasonableness of the measures and therefore their validity under GATT
155
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law.”160 Unilateral action may be the only way to stabilise pollinator populations soon
enough to avoid the more dire consequences of their decline.161
Nonetheless, the case law interpreting the chapeau is quite clear in stressing the importance of
cooperation, so this argument may have limited success. At least attempting a multilateral
solution would be the best way for a banning State to ensure the imprimatur of the WTO, and
any international agreements reached as a result of meeting this requirement could in fact be
highly effective in ensuring pollinator conservation and food security.
5.4.2 Arbitrary discrimination between countries where the same conditions prevail
A respondent State must additionally prove that a ban does not constitute “unjustifiable
discrimination where the same conditions prevail”. In examining this aspect of the chapeau,
the AB in Shrimp Turtle applied the plain English meaning of the term “arbitrary”, as
meaning “based on random or convenient selection or choice rather than on reason or
nature”.162 It noted that “arbitrariness” is addressed in the GATT via the explicit due process
requirement in Article X(3)(b), and found that the chapeau also instils a due process
requirement.
The AB stated that the US measures at issue in Shrimp Turtle lacked
transparency as they did not involve appropriate procedures for notice, review and appeal of
the decisions made in accordance with the conservation measures.
So far Shrimp Turtle is the only case to examine this aspect of the chapeau, and it is not clear
how it could apply to a ban on neonicotinoid pesticides. While the functional basis of a
review process in Shrimp Turtle is clear, as import restrictions were imposed depending on
the methods used to catch shrimp – with methods being capable of changing and adapting – it
is not clear how due process would operate in relation to neonicotinoids, without simply
acting as a secondary avenue for challenging the ban generally. Given that neonicotinoids
would presumably be banned depending on an unchangeable and scientifically ascertainable
fact, i.e. their membership of a particular class of pesticides, there is less room for dispute. At
this stage the determination of this element in relation to neonicotinoids is unpredictable, but
the examination of a neonicotinoid ban under the chapeau could give a panel or AB a new
opportunity to expand this developing doctrine.
5.4.3 A disguised restriction on international trade
The AB has said that the meaning of this section is at least partly drawn from the other
elements of the chapeau, stating that the three elements should be “read side-by-side; they
impart meaning to one another”.
“We consider that ‘disguised restriction’, whatever else it covers, may properly be read as
embracing restrictions amounting to arbitrary or unjustifiable discrimination in international
trade taken under the guise of a measure formally within the terms of an exception listed in
Article XX. Put in a somewhat different manner, the kinds of considerations pertinent in
deciding whether the application of a particular measure amounts to ‘arbitrary or
160
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unjustifiable discrimination’, may also be taken into account in determining the presence of a
"disguised restriction" on international trade.”163
In US-Gasoline, the AB seemed to conclude that because the measures were found to be
unjustifiably discriminatory, they were also a disguised restriction on international trade,
ultimately concluding that the measures did not qualify for an exception to the substantive
rules of the GATT.164 Therefore if a neonicotinoid ban is found to violate one or both of the
first two elements of the chapeau, something which is impossible to predict in the
hypothetical, it is more likely to additionally violate the third requirement.
5.5 Conclusion regarding the application of the GATT
Violation of just one of these three aspects of the chapeau in the context of a neonicotinoid
ban would be sufficient to render the exceptions in Article XX(g) and Article XX(b)
inapplicable and lead to a finding that the ban was unlawful due to the contravention of
Article XI. While many of the elements discussed above depend on the individual
circumstances of the case, a neonicotinoid ban appears to have strong prospects of falling
under the exception in Article XX(b), if not also Article XX(g). The respondent State may
have more success justifying a ban under the more general provisions of the GATT, than
under the stringent and highly complex requirements of the SPS Agreement.

6

Conclusion

Whether a unilateral import ban on neonicotinoid pesticides would be considered compliant
with the provisions of the SPS Agreement and the GATT depends on numerous factors
particular to the circumstances, such as the identity of the banning State and the domestic
measures in place in that country, the content and quality of the risk assessment and the
evidence relied upon, the feasibility of alternative measures, the willingness of the decision
makers to factor in the precautionary principle, and numerous other factors. On the basis of
the analysis in this thesis, it certainly seems possible that a ban could be deemed compliant,
with Article 5.7 of the SPS Agreement and Article XX(b) of the GATT providing strong
bases for argumentation by a respondent State. Much of the dispute would probably turn on
the scientific evidence, and a respondent State could seek to undermine the measure via the
risk assessment and evidence requirements in Article 2.2 and 5.1, or try to show that a ban is
arbitrary or unjustifiable in light of feasible alternatives pursuant to the necessity requirements
in Articles 2.2 and 5.6 of the SPS Agreement and Article XX(b) of the GATT. However the
importance of the values and interests at stake, which encompass environmental conservation
but also food security and fundamentally, the means necessary for human survival, alongside
the increasing regard that the AB has given to concerns about conservation and environmental
protection, and the developing status of the precautionary principle in international law,
together indicate that even in circumstances of scientific uncertainty, a comprehensive
neonicotinoid ban could be considered compliant with the SPS Agreement and the GATT.
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